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NOTES OF CASES. 



Will a Legitimated Child Satisfy the Common-Law Requisite for 
Curtesy? — In the October number of the Register we published a 
decision by the circuit court of Pulaski County, in which it was 
held that a child legitimated would not satisfy the requisite for 
curtesy, that issue must be born alive during the coverture. This 
was a decision of novel impression not only in Virginia, but the pre- 
cise point seems never, to have been adjudicated before by any 
court. Of course, the decision has given rise to much comment, and 
the following note from the Harvard Law Review shows that the 
decision has not passed unchallenged: 

By the civil law children born in concubinage were rendered legiti- 
mate by the subsequent marriage of their parents. 1 A similar rule ex- 
ists in the canon law. 1 But from earliest times the common law has 
been that no act of the parents can render a bastard capable of in- 
heriting. 3 So to-day a child born before its parents marry, though 
legitimated by the law of its domicile, cannot inherit English land. 4 
In most of the United States the more humane doctrine of the civil 
2nd canon laws has been, to a greater or less extent, adopted by legis- 
lation. 5 The statutes commonly establish legitimacy if there is a mar- 
riage between the child's parents and a recognition of the child as his 
own by the father. Where the acts provide that such children shall 
be legitimate, without qualification, it has been uniformly held that 
they are made heritable issue of the same status as children born in 
wedlock.* A recent case arising under a statute of this class' raises the 
question whether the legitimation of a bastard by the marriage of its 
parents gives the father a right to curtesy in the mother's estate of 
inheritance. Bond v. Bond, 16 Va. L. Reg. 411 (Va., Circ. Ct, Pu- 
laski Co.). 

1. Inst.- 1, 10, 13; 3,' 1, 2; Cod. 5, 27. 10; Nov. 12, 4; 78, 3; 89, 8. 
As to the requirement of the child's consent, see Dig. 1, 6, 11; 1, 7, 5. 

2. It is confined to children born as a result of fornication. De- 
cretal. Gregor. IX, iv, 17, 6, Tanta est vis matrimonii; iv, 17, 1, Con- 
questus est nobis H. See Maitland, Canon Law in England, 52-56; 
10 Harv. L. Rev. 22, 39-42. 

3. See Glanvill, vii, 13, 15; Stat. Merton, 20 Hen. Ill, c. 9. 

4. Birtwhistle z: VardiH, 7 CI. & F. 895. See In re Goodman's Trusts, 
17 Ch. D. 266; In re Grey's Trusts. [1892] 3 Ch. 88. 

5. See Stinison, Am. Stat. Law, §§ 3151-3155, 6631-6634. 

6. Blvthe v. Avres, 96 Cal. 532; Jackson's Adm'rs v. Moore, 8 Dana 
(Kv.) 170; Williams v. Williams, 11 Lea (Tenn.) 652; Rice v. Efford, 
3 Hen. & M. CVa.) 225; Ash v. Way's Adm'rs, 2 Grat. (Va.) 203. 
M'Cormick v. Cantrell, 7 Yerg. (Tenn.) 615, is not contra, the capacity 
of the child in that case being determined by a special act of the 
legislature, which did not expressly "legitimate" him, and which, the 
court held, had to be construed strictly. 

7. Va. Code 1904, § 2553. 
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The classic statement of the requisites for tenancy by the curtesy is 
that of Littleton:" "In every case where a man taketh a wife seised 
of such an estate of tenements, etc., as the issue, which he hath by his 
wife, may by possibility inherit the same tenements of such an estate 
as the wife hath, as heir to the wife; in this case, after the decease of 
the wife, he shall have the same tenements by the curtesy of Eng- 
land." This right of the husband has always been a favorite of the 
common law." It was allowed to defeat the lord's wardship when 
the feudal law was at its height. 10 It is destroyed neither by the hus- 
band's abuse of his wife," nor by his deserting her and living in 
adultery, 1 * nor even by a decree of divorce a mensa et thoro pro- 
nounced against him." In accordance with the policy indicated by 
these decisions, and inasmuch as the effect of the legitimation statute 
is to render the tJnce illegitimate issue capable of inheriting from the 
mother," thus satisfying the requirements of Littleton's definition, one 
would expect the question proposed to be answered in the affirmative. 
It was so answered the only time it has been presented to a. court of 
last resort! 1 * 

The principal case reaches an opposite conclusion, setting up as a 
requisite for curtesy the birth of issue during coverture. No decision 
of the highest court of Virginia requires this position. 1 * Coke, it is 
true, says that the husband must plead that he had issue born during 
the marriage, 1 ' but this is only because no other fact at common lav/ 
made the issue heritable. The rule should cease when the reason- for 
it ends. The case on which the court chiefly relies holds merely that 
the adoption of a child gives no right to curtesy. 18 Brit in that case 
the difficulty was that the child was not the issue of the adopting 
parent. Even were the matter res nova, the policy of the decision 
should be criticized, in that it removes a potent inducement to legiti- 
mate the child." 

8. Lit. § 52. 

9. See Britton, ii, c. 2, § 10; 2 Pollock & Maitland, History of Eng- 
lish Law, 2 ed., 414-417. 

10. See 2 Pollock & Maitland,. History of English Law, 417-420. 

11. In re Coyle's Estate, 1 Lane. L. Rev. (Pa.) 234. 

12. Wells v. Thompson, 13 Ala. 793. See Sidney v. Sidney, 3 P 
Wms. 269, 276. 

13. Smoot v. Lecatt, 1 Stew. (Ala.) 590. 

14. See cases cited, note 6. 

15. Hunter v. Whitworth, 9 Ala. 965. 

16. See Carpenter v. Garrett, 75 Va. 129; Breeding v. Davis, 77 Va. 
639. 

17. See Co. Lit. 29 b. 

18. Murdock v. Murdock, 74 N. H. 77. 

19. A contrary decision in the principal case would not give curtesy 
to the father of a bastard, by statute made its mother's heir, without 
the marriage of the parents, for a man can have curtesy only in the 
lands, of his wife. 



